To be Argued by:
STEVEN A. SWIDLER
(Time Requested: 15 Minutes)

New York Supreme Court
Appellate Division—Second Department

STEPHEN ROZENBERG and RUTH ROZENBERG, Docket No.:
2004-00555
Plaintiffs-Appellants,
— against —

ROBERT BACIGALUPO and MARIE D. BACIGALUPO,

Defendants-Respondents.

BRIEF FOR PLAINTIFFS-APPELLANTS

STEVEN A. SWIDLER, P.C.

57 West 38" Street

New York, New York 10118
(212) 398-2900

Attorneys for Plaintiff-Respondent

Of Counsel
Lisa Solomon, Esq.

Queens County Clerk’s Index No. 5963/98




TABLE OF CONTENTS

TABLE OF AUTHORITIES . . ...ttt e e ii
QUESTION PRESENTED ... ..ot v
PRELIMINARY STATEMENT . ...ttt et 1
STATEMENT OF FACTS ... .ottt 1
ARGUMENT . ..ottt e e 4

L. THE JUDGMENT MUST BE MODIFIED TO DECLARE THE
NATURE OF THE INTEREST THAT THE PARTIES HOLD IN
THE REAL PROPERTY IN ORDER TO BRING THE
JUDGMENT INTO CONFORMITY WITH RPAPL §1521 ....... 4

II.  THIS COURT SHOULD EXERCISE ITS POWER TO CORRECT
THE INCONSISTENCY BETWEEN THE DECISION AND THE
JUDGMENT BY MODIFYING THE JUDGMENT TO
ACCURATELY REFLECT THEDECISION .................. 7

CONCLUSION .. e e e e et e 13

CERTIFICATE OF COMPLIANCE
PURSUANT TO 22 NYCRR §670.10.3() « -+« v e ve e 15



TABLE OF AUTHORITIES

Cases Page

Alleva v. Tornatore, 254 A.D.2d 525, 5 N.Y.S.2d 479 (1* Dep’t 1938),
aff’d, 279 N.Y. 770, I8 N.E.2d 860 (1939) . . . . ... ...t 10

Arrington v. County of Monroe,
210 A.D.2d 909, 621 N.Y.S.2d 979 (4" Dep’t 1994) .................. 5

Astwood v. Bachinsky, 186 A.D.2d 949, 589 N.Y.S.2d 622 (3d Dep’t 1992) .... 6

Avraham v. Lakeshore Yacht and Country Club,

278 A.D.2d 842, 719 N.Y.S.2d 424 (4" Dep’t 2000) .................. 5
Borruso v. Morreale, 129 A.D.2d 604, 514 N.Y.$.2d 99 (2d Dep’t 1987) ...... 10
Cannon v. Sikora, 142 A.D.2d 662, 531 N.Y.S5.2d 99 (2d Dep’t 1988) ........ 10

Central Funding Co. v. Deglin
81 AD.2d 601,437 N.Y.S.2d 719(2d Dep’t 1981) ................... 8

Chain Locations of Amer. v. County of Westchester, 20 Misc.2d 411,
190 N.Y.S.2d 12 (Sup. Ct. Westchester Co.), aff’d, 9 A.D.2d 936,

196 N.Y.S.2d 573 (2d Dep’t 1959), appeal denied, 7 N.Y.2d 710 (1960) . 12

Costello v. O’Toole, 149 A.D.2d 396, 539 N.Y.S.2d 501 (2d Dep’t 1989) ...... 6
Duke v. Sommer, 205 A.D.2d 1009, 613 N.Y.S.2d 985 (3d Dep’t 1994) ........ 5
Edward V. v . Monroe County Attorney,

204 A.D.2d 1060, 614 N.Y.S.2d 348 (4" Dep’t1994) ................. 8
Fila v. Angiolillo; 88 A.D.2d 693,451 N.Y.S.2d 316 (3d Dep’t 1982) ........ 11

Forsyth v. Clauss, 242 A.D.2d 364, 661 N.Y.S.2d 1004 (2d Dep’t 1997) ....... 6

ii



Fulgenzi v. Rink, 253 A.D.2d 846, 678 N.Y.S5.2d 360 (2d Dep’t 1998) ......... 5

Gold v. Berkowitz, 235 A.D.2d 455, 652 N.Y.S5.2d 992 (2d Dep’t 1997) ....... 7
Grayson v. Steinberg, 57 A.D.2d 565, 393 N.Y.S.2d 584 (2d Dep’t 1977) ..... 11

Green v. Morris, 156 A.D.2d 331, 548 N.Y.S.2d 899 (2d Dep’t 1989),
appeal denied, 75 N.Y.2d 705, 552 N.Y.S.2d 927,

552 N.E2d 175 (1990) ... i e 7,8
Henry v. Malen, 263 A.D.2d 698, 692 N.Y.S.2d 841 (3d Dep’t 1999) ... ...... 12
Hubert v. Gelmart Indus., Inc.,

119 A.D.2d 630, 500 N.Y.S.2d 785 (2d Dep’t 1986) ................. 10
Iucci v. James H. Maloy, Inc.,

199 A.D.2d 720, 606 N.Y.S.2d 59 (3d Dep’t 1993) ................... 5
Madison I1I Assocs. Limited Partnership v. Brock,

258 A.D.2d 355,685 N.Y.S.2d 239 (1" Dep’t 1999) .................. 7
Matwijczuk v. Matwijczuk,

290 A.D.2d 854, 736 N.Y.S.2d 520 (3d Dep’t2002) .................. 7
Millbrook Hunt, Inc. v. Smith,

249 A.D.2d 281, 670 N.Y.S.2d 907 (2d Dep’t 1998) . ................ 11
Newman v. Nellis, 97 N.Y. 285 (1884) ... .. ... . i 10
Qutwater v. Moore, 124 N.Y. 66,26 NE. 329 (1891) .................... 8-9
Pallone v. New York Tel. Co.,

34 A.D.2d 1091, 312 N.Y.S.2d 660 (4th Dep’t1970) ................. 12
Pauk v. Pauk, 232 A.D.2d 386, 648 N.Y.S.2d 621 (2d Dep’t 1996) .......... 7,8

Pegalis v. Anderson, 111 A.D.2d 796, 490 N.Y.S.2d 544 (2d Dep’t 1985) ... ... 6

111



Perry v. Zarcone, 77 A.D.2d 881, 431 N.Y.S.2d 50 (2d Dep’t), appeal dismissed,
52 N.Y.2d 701, and appeal dismissed, 52 N.Y.2d 785, 436 N.Y.S.2d 622,
417N.E2d 1010 (1980) ... ..ot e 8

Polyard v. Norman, 60 A.D.2d 868, 401 N.Y.S.2d 868 (2d Dep’t),
appeal denied, 45 N.Y.2d 708 (1978) ... ... ... 10

Reed v. Piedimonte, 138 A.D.2d 937, 526 N.Y.S.2d 273 (4" Dep’t),
appeal denied, 72 N.Y.2d 803, 532 N.Y.S.2d 369, 528 N.E.2d 521 (1988) . 9

Riggs v. Kirschner, 187 A.D.2d 759, 589 N.Y.S.2d 680 (3d Dep’t 1992) ....... 7
Rowlee v, Dietrich, 88 A.D.2d 751,451 N.Y.S.2d 467 (4™ Dep’t 1982) ........ 8
Saratoga State Waters Corp. v. Pratt, 227 N.Y. 429, 125 N.E. 834 (1920) ...... 12
Simmons v. Abbondadolo, 184 A.D.2d 878,

585N.Y.S2d535(3dDept1992) .. ..o 11
Statutes Page

N. Y. Real Prop. Actions and Proceedings L. §1521 .. ...................... 4

v



