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Timely Disclaimer, Reasonable Efforts And the Uncooperative Insured

HE EXISTENCE and
extent of insurance
coverage is a crucial

factor in the litigation
of personal injury actions.

Yet even where a policy exists
that seemingly provides adequate
coverage, the insured’s breach of
any number of policy provisions can
provide the insurer with an excuse
to disclaim coverage, thus effective-
ly preventing the injured plaintiff
from reaching the coverage.

One of these provisions, com-
monly known as the “cooperation
clause,” imposes on the insured a
duty to cooperate with the insurer
in its defense of any claim covered
by the policy. The insurer has a
duty to make reasonable and dili-
gent efforts to obtain its insured’s
cooperation, and also has a duty to
issue a timely disclaimer once it is
clear that the insured has breached
the policy’s cooperation clause.

An insurer that seeks to disclaim
coverage based on its insured’s
non-cooperation bears the burden
of proving the insured’s failure to
cooperate.'

In Thrasher w.
Liability Insurance Co., the Court of

United States

Appeals long ago recognized that,
the defense of lack of

cooperation penalizes the plaintiff

“since

for the action of the insured over
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whom he has no control, and since
the defense frustrates the policy of
this State that innocent victims
of .. . accidents be recompensed for
the injuries inflicted upon them
the burden

of proving lack of cooperation is a

[citations omitted] . . .

heavy one indeed.”” The insurer
must show that it made reasonable
and diligent efforts to obtain its
insured’s cooperation.” This is a
very fact-specific inquiry.

Cases in which the courts have
held that the insurer’s efforts failed
to meet the standard set out
in Thrasher include Alexander wv.
Stone,* in which the insurer’s efforts
included sending four letters to
insured during the period of a year,
the last two of which warned
of disclaimer, and In Re Savage,’
in which the court noted that
the insurer’s attempts to locate
its insureds were perfunctory and
calculated to

not reasonably

produce results.

In National Grange Mut. Ins. Co.
v. Lococo,® a pre-Thrasher case that
is nonetheless consistent with
the Thrasher rationale, the First
Department held that even seem-
ingly substantial efforts to locate
an insured may not, in fact, be rea-
sonably calculated to obtain the
insured’s cooperation; rather, the
insurer’s efforts must be exercised

with a reasonable degree of skill.’

Disclaimer’s Timeliness

Once it becomes clear that the
attitude of the insured, as reflected
by its actions or inactions, is

“willful

obstruction,”® the

one of and avowed
insurer must
move swiftly to disclaim.
Insurance Law Section 3420(d)
provides, in relevant part, that any
insurer that “disclaim[s] liability or
denies coverage for death or bodily
injury arising out of . . . any type of
accident occurring within this
state shall give notice as soon
as is reasonably possible of such
disclaimer of liability to or denial
of coverage to [both] the insured

»9

and the injured person . . .
The has
specifically held that this language

Court of Appeals
- in the predecessor statute to
§ 3420 - requires that the insurer
act promptly not only after the
decision to disclaim is made, but
in making the decision itself.”
The the

of explaining any delay in dis-

insurer bears burden
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claiming coverage."
The

innocent accident victims, which

policy of protecting
justifies the insurer’s heavy burden
in demonstrating non-cooperation,
also provides one rationale for
requiring prompt disclaimer, since
a failure to timely disclaim can
mislead a plaintiff into pursuing
time-consuming and expensive
tortfeasor

litigation against a

with few or no assets against
which a potential judgment may
be enforced."

Reasonableness, which is the

of § 3420(d), is
measured by the length of the delay

cornerstone
from the time the insurer first
learns of the grounds for disclaimer
to the time it notifies the insured
the

disclaimer.” The facts supporting

and injured party of its
the insurer’s position need not be
unassailable; rather, they need only
be “sufficient” facts on which to
base a disclaimer.'*

The date from which to measure
the reasonableness of a disclaimer
may be determined by reference to
the insurer’s own claims file."”

By waiting an unreasonable
length of time to deny coverage,
an insurer essentially waives its
right to disclaim. It is not uncom-
mon for delays of only a few
months to be held unreasonable.'
The Second Department has even
held a delay as short as 41 days to

be unreasonable."”

Insured’s Cooperation

The Appellate Division, First
Department, recently addressed
the interplay between these two
duties in Allcity Insurance Com-
pany v. Patricia Braddy, et al.'"® The
underlying case arose out of a

fire at the insured premises that

1987, that

resulted in the death of one woman

occurred on Dec. 6,

and serious personal injuries

suffered by another. *

In its investigation of the fire,
Allcity did not contact the manag-
ing agent or the building superin-
tendent, even though it was aware
that both of them had examined
the premises after the fire.”

A personal injury and wrongful
death action was commenced in
1988 against the landlord/owner
of the insured premises, 601 Crown
Street Realty Corp.?! The president
of 601 Crown Street Realty Corp.,
Elimelech Frydberg, failed to
appear in response to eight notices
from Allcity informing him that
his deposition, which was first
noticed for July 1989, had been
rescheduled.”? Finally, in October
1992, Mr. Frydberg explicitly told
Allcity that he was refusing to
cooperate because his policy had
not been renewed.”
Allcity
efforts to obtain Mr.

Nevertheless, made
continued
Frydberg’s cooperation, including
sending him a stern letter in
November 1992 warning him that
his

would result in breach of contract,

continued non-cooperation

subpoenaing him for a deposition
in June 1993,
September 1993 that it intended to

telling him in

move the court to discontinue its
defense, and attempting in April
1994 to enlist the assistance of his
personal attorney, even though Mr.
Frydberg identified the

attorney in December 1987.%

first

The court below - Justice Ira
Gammerman - had held that “the
insurance company was making a

determined effort to secure the

cooperation, which would have

eliminated the need for a

disclaimer. It seems to me they
shouldn’t be penalized. Indeed, the
opposite argument could be made if
immediately upon the failure of the
insured to appear or immediately
upon a conversation with the
insured in which he indicates he is
not going to cooperate, at that

point they disclaim, and [sic]
argument has been made, well they
made no good faith efforts to
secure the cooperation. So that it
seems to me that they are damned
if they do and they are damned if
they don’t . . . .”»

In reversing Justice Gammerman’s

the

squarely rejected this reasoning.

decision, First Department
Citing Thrasher, the court noted
that in light of Allcity’s failure
to contact the building’s managing
agent and superintendent, its efforts
to secure the cooperation of its
insured “might be regarded as less
than diligent.”

More importantly, the court held
that the insurer’s duty to disclaim
arose in October 1992, when it
became clear that Mr. Frydberg
would not cooperate, regardless of
Allcity’s continued and unavailing
efforts to obtain his cooperation.”

Thus, the court recognized that
an insurer’s duty to use reasonable
and diligent efforts to obtain its
insured’s cooperation is, in essence,
extinguished once the grounds for
disclaimer have arisen; at that
point, the insurer’s duty to timely
disclaim governs the rights of the

respective parties.

Earlier Case Law

The Allcity decision is in accord
with earlier case law involving the
duty to timely disclaim.

In Allstate Ins. Co. v. Macaluso,*

for example, the First Department
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held the

disclaimed 19 months

that, where insurer
after it
received the complaint in the
underlying action, and one vyear
after it received an affidavit, and
where the contents of both docu-
ments were more than adequate to
put the insurer on notice that its
insured’s original statement was
false and that disclaimer was all but
certain, it was unreasonable for
the insurer to await the insured’s
deposition without taking other,
more prompt steps to investigate
the coverage issue.

Similarly, in Farmers Fire Ins.

Co. w. the
Department held that the insurer’s

Brighton,” Second
asserted need to investigate the
claim did not justify a delay in
disclaiming for more than two
months after the insurer learned of
sufficient facts upon which to base

its disclaimer.

Conclusion

The implications of the Allcity
case for both insurers and injured
plaintiffs should not be ignored.
Insurers should pursue all sources
of information in investigating
claims, paying particular attention
to matters in which a corporate
insured’s principals seem particu-
larly hesitant to fully cooperate in
the corporation’s defense.

By following such a strategy,
the

likelihood that a court will deem

insurer will maximize the

the insurer’s efforts to obtain its
insured’s cooperation to have been
reasonable and diligent.*®

But regardless of the reasonable-
ness and diligence of its prior
insured’s

efforts to obtain the

cooperation, once it is clear that

the breached the

policy’s cooperation clause, the

insured has

insurer must act swiftly in disclaim-
ing. The disclaimer must be timely
as to both the insured and the
injured party.

Unfortunately, an injured plain-
tiff has little say in whether an
insured tortfeasor will act responsi-
bly in fulfilling its duties under its
insurance policy. However, counsel
for an injured plaintiff can, to some

the

insured is cooperating in its own

extent, monitor whether
defense - for example, has the

defendant’s  deposition  been
adjourned numerous times due to
the defendant’s “unavailability?”
Finally, the injured party should
question and, if necessary, chal-

the

disclaimer. A separate declaratory

lenge timeliness of any

judgment action may be required.
However, the effort and expense
of instituting such an action is
more than outweighed by the
potential of ensuring that any
judgment in favor of the plaintiff

is enforceable.’
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